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THE STATE OF NEW HAMPSHIRE

'SUPERIOR COURT
CHESHIRE,SS. | © No. 213-2013-CV-00098;
o 213-2013-CV-0241
The City of Keene
V. --

James Cleaveland,
Garrett Ean,
Kate Ager, -
lan Berhard a/k/a fan Freeman,
Graham Colson, and
' " Pete Eyre

ORDER
The Petitioner, the City of Keene (the “Clty”) brings these actlons claiming
tortious mterference Wlth contractual relatlons negl[gence civil conspiracy, and seeking

preliminary an_d permanent injunctive relief ordering the 'Respond'ents, James

Cleaveland Garret Ean, Kate Ager, Ian Bernard alkla lan Freeman, Graham Colson,

and Pete Eyre to not mterfere harass, or |nt|m|date members of ‘the Parking
'Enfo.l_".cement- Office ‘(“PEO”). ‘Flv_e of -the‘ defendants, through-r counsel, have filed a
motion to dismiss, which the sixth Reseondent, -Pete Eyre-, joins. An.evidenrtiary heering'
was He.ld on the preliminary injunction requ_e_s‘t on August 12 September 30, and
Ogtober 1, 2013, -an.dl the Court heard eXtensive legal argumer_lt' fforh ceunsel on both
the motion to dismiss and the motion for preliminary injunctive relief. After consideration
of the arguments ‘presented, as well as the evidence at the hearing, the Respendents’
motion fo Adi’smiss’is GRANTED. Further, in light of this decision, the more recently filed

action, 2013-CV-0241, is also DISMISSED.




I Factual Background

The Petitioner employed three at—v&ill' Parking Enforcement .Officers (célléc,tive!y
the “PEQs"), Linda-{}esruisséaux("Dééruisseaux"), Alan Giveiz (“Givetz’), _,and Jane
-~ McDermott (“McD-éert_t”)," whose duties included enforcing motor vé-h'ic'_le _parkin‘g; faws
by monitoring barking Vm-eters and- Writing parking tickets. The PEOsV patrol on foot and
move throughoutA dowhtOwn Ke‘ene.,Begi_nhing in December 2012, the Respondents

began following, videotaping, and talking with the PEOs on almost a daily basis.

~ A. Allegations Made by PEOs
PEOC McDermott teStified thé_t she has been a PEO s‘in‘c'e S_eptember 2012 and
" beginning in Decefnbef 2012, Cieavé['and, Ean, Colson, Fr'e_eman,_ and Agér "hjave éil

followed her on foot. McDermott testified that this causes her stress because she has to

_constantly 'mo‘nitor- where the Respondents are and feels like she cannot get away. .

Even on her breaks, the Respondents sit and wait outside her car or follow her into the_ '

 library or city hall.

McDermqtf testified that ushé carries a fadio -that._a_llo.v\fs her to. contac:'t the
dispatcher at the "Keene Police Depértment. On three occasioris she héps heeded_ to
contact the police: (1) when there waé an alte'rcatir_')n between Graham a’n’d Colson .a'nd
persons agéinst the R'espondents’ aC’tivities at Wells 'Garage; (2) when Clééveland
would not let her péss,- and (3) whenAEan‘s friend was carrying a gun on his sidé.
McDermott furthér testified thét on Apri! 27, 2013, Cleaveland objected to ﬁer giving
tickets in an area where a funeral Was 'beihg held. Cleaveland raised his voice and said,
“Don't you know these people are at a funeral.” Cleaveland,thén referred to her as a

“fucking thief.” McDermott went to the Keene Police Department thereafter. In regard to




'the April 27, 2013 exchange, Cleave_land ltest'ified that McDermott told him she was
giving the funeral patrons_ tickets because the Respondenfé had been preventing her
from 'ticketing cars downtown. In addition, Cleaveland testified that McDermott called
him a “terrorist” and “anarchist.”
| At one point, Keene Police radioed I\/IcDermot_t to check on‘her' wh-en the group -
sll..lrrounding her Vwas SO Iargé that they could not seé her. On another 6ccasion,

| McDermott was téking the Respondents’, bards off a windshield andlCoIson grabbed her
vwrist. McDermott testified that initia"y she felt threatened until she realized what was
ha‘p.per'lirng-. McDermott was not hurt and the situation resolved peacefully.

MecDermott .tes,ti_fi_ed that.Freéman ahd Cieaveland told her they would help her
find a new job. Moreover, the Réspdndents haVe called:"her a "Iiér,” “thief,” énd asked
her how she could sleep at night. McDermott originally tried to thwart the Respondents
by running away and crossing streets; however, the Respondents continued to follow. |

| McDermott testified that regardless of what the Respohdents are saying the

'l close ‘prc'))éimity makes it hard to focus on her job. She refuses to work Saturdays
becaUs‘é she does not feel safe with Cleaveland’s and Col‘son’s presence, and she has

' éontémp[éfed quitting and inquired about other employment.

‘On cross examination, McDermott testified that part of her job involves dealing
with publfc_ confrontatioh and the City h‘as never provided her with such training. With
respect to the .dis'tance of the Respondents, five feet would be appropriate but two feet
is too close.

PEO Giveiz testified that he started in September 2012 and resigned in July

2013 due to the hostile work environment caused by the Respondents. Specifically,




Colson made it hard for Givefz to do his jbb-by standing in front of him and askinrg what
G_ivetz_ was going to do. Cbiso_n also referred to Givetz's military service, suggesting he
would “drone brown babies,” as well as callihg hiﬁl a “racist,” “bitch,” and "coward,”‘_and
following him on his day off f

Givetz testified that COiso-n would follow him closely so that if he turned around
-tﬁey wo‘uld bump- ihid each- other.. Moréove’r, Ean would walk with Colson while
_videotaping. Eyfe worked behind the scenes, :radioing the Res'pondenis ‘afte'r passing
him and on one occasion asked Giv'etz whethe[ the .Respondents’ ._actiqné were
boosting morale. |

Givetz testified that Colson, Ean, énd Cleaveland would tell him that they could
help him find a real job, one that does not hurt peoﬁle, and that he should quit. Givetz
experiéhéé,gi an anger hé 'had never experienced before due to the constant nature of
the .RespOndentS' activities. GiVetz teStified-that' he felt Ii_ké he was “backed into a
_ corner” and hafd to quit béf_ore he d‘fd something “stupid.”

PEO Desrui#seaux testified 'tﬁat Quhile on 'pétrol Cleaveland and Colson ai’;empt_
to stop her from doing her job by éng_aging her in. conversation. On one occasiohpolsoh
fo!d her that she wés vandalizing cars .b_y chalking t_he tires. Moreover, Ean, Eyre, and
Cleaveland made éomments to Desruiss-e"aux that‘r-she should not be doing he_r. job
because _s‘he was stealing from the citizens of Keene. Desruisseaux‘testified -fhat
Cleaveland has 'comé within close brox‘i-mity of her, éb‘out a foot away. Desruisseaux
asked Cleaveland to stay away and stop -taik'ing to her, but he continued. Desruisseaux

testified that the constant videdtaping is_ ihtimidating no matter what distance it is done




because thg_re is no peace. However, she has never observed any of the Respondents
being vi‘ole_nt.

Desr@iséeaux explainéd -‘that she can hear the footsteps of the Resp'ondents
folllowing.‘ She 'tenseé up and be_come‘s very distracted, which impacts her job
performanc_;e. Shé becomes ahgry and frustrated by thé Réspondenté’ actions and héé
contemplated filing a grievance with her union, fi"ling a workers comioen's‘ation suit for
stréss_, or‘taking a mental health day. | |

Desruisseaux, alohg_ with_the other' PEOs, rﬁget with Tﬁerapist Mary Kimmel. Dr.
Kimmel testified that_ Deéruisseaux isr ,:suffering" from stres's and the inability fo trigger
. _ﬂig'ht or f_afi'ghf react_iohs due to the Respo‘ndent's’ractivt_ies. Dr.'Ki'ﬁ‘!me.I testified that she
_hés never seen this"type of persistence and the ‘,cdnst'ant close proximity and- stress |
does- not éllow DesruiSseauX, Give-_‘tz, or N_cher,mott the ability to flee the Respondents.
.Dr. Kimmel testified that a 30 foot buffer zone would be hélpful because it would relieve
| the PEOs f,‘rém‘- {he Respondenté’ actions. |
Elizabeth Fox, the City's director of finance testified that the loés of ewgtz has
 resulted in stéffin‘g hours of thé F"EOS being redU'céd from 108 to 74. This reduction has
resulted in a-lo,ss of PEO fticket revenue. Furtﬁerrh’ore, the counselihg llsessions and |
- costs to replace Givetz have or wilf cost the City additional revenue. In addition, the City
hired a private investigator, Peter Thomas, to follow_ the Respondents 'e_md -the PEOS._

B. Respondents’ Activities

Freeman testified that he is a minister with the Shire Free Church, as well as a
talk show host with Free Talk Live, and Program Director of LRN.FM. He testified that

he has participated in “Robin Hooding” since 2009 to prevent people from receiving




parking tieket_s. Freeman testified that Robin Hooding is done by -i’dentifying and filling -
expired parkmg meters before a PEO locates an expired meter and. issues a ticket.

When this is done it is referred to as a “save.” Freeman testlfled that Robin Hoodlng is
more effectlve if two people part|0|pate together; -one staylng ahead of the PEO and-
frllrng meters and another placing cards on saved car's wmdshlelds 7'

Freeman testltled that he views parklng tlckets as a threat against people and the
ultimate goal of Rohin Hooding is to shdt down the City's parking enferc_ement. Freeman
testified fdrther that. his nolitical philosophy is-lth'at people shduld,intera'ct consens’ualiy, '
without threats‘ and vioten-ce.' He beIieves the government park'ing policy :s in
contravention of his- pelitical philosOphy beeause it is based on stealing cars or a' 7
ransom. Freeman beheves parkmg should be handled in the marketplace where each
owner determines. his or her own polrcy

Cleaveland is a par’ticipant in Free Keene, Whteh_he _stated was.a movement
without an organized head. Cleaveland testi-fied that Robin Hoodi,ngris based on the
idea that parking is not a criminal act and the City should not be charging eitiiens to
park. In his view, Robin Hoodlng is done to protest this [njustlce and the goal is fo phase
out the PEO over three years. Cleaveland testified that after. a car has been saved, the
Robin Hooders place cards on wmdshlelds rnformmg the drlver that they have been
saved from a trcket and referring them to FreeKeene.org for donatlons

Cleaveland testified that he vrdeotapes while Robin Hooding,. typlcaliy ten feet
away from the PEOs. He claims videotaping is important for three reasons: (1) in case
something interesting happe_ns downtown; (2) to get the word out; and (3) accountability

in case there is an incident befween a PEO, the Respondents, or the public. Cleaveland




tes-tified that a distance limitation or satety zone around the PEOs would frustrate the .
| goal of Robin Hoodlng because Robln Hooders would not necessarily be saving meters
that the PEOS are |ssumg tickets. o

' -Cleaveland tes_tified that he comrhun_icates with -ot_her Robin'_ Hooders through
radios and cel_tphohe_s, aterting the location of the‘ F’-EQS. Geherally, verbal interactions
. with PEOs ie limited, however Cleaveland testified th'at PE‘O‘ McDermett wi\l[engage in
conversation asking the Respondents’ vie\r\rs on 'r'eligion and 'pol'itit‘:s

Ean test:fled that he has' been mvolved in Robm Hoodlng and the goal is to shut_ .
down the PEO by fllllng meters and brrnglng everyone in comptlance with the parkrng
lawsl. Ean said he finds |t rewardmg to protect people from the government and believes
that the municipal corporation of Kee'ne isa-legal fiction’.' He believes in Self-owrjership -
‘an'd anarchish"i—peOple should be their Otnrh masters- to the extent that they do not.
infrlnge on others and should voluntarrly pay for government services. Ean testifle%that
he’ has been involved in three altercatlons with the public objecting to the Robin
Hgodlng_, but citizens have also appro,ached_ him and approved of the movement.

Earl testified -that videotaping frem 3,0 feet away is possible but would make it
harder to converse with the PEOs, result in. poorer audlo and greater risk of interfering -
with private citizens. 'Ean testified that begmnmg in May he has published episodes on
| YouTube, FreeKeene.c_;om, FreeConcord.—org, and Facebook detailing the Robin
Hooding efforts and PEO Givetz is the top comimenter. A video filmed on February 26,
2013, depiets Griv'etz being followed, terni'ng around, and saying, “is that close enough

coward.”




Ager testlf[ed that she has partlmpated in Robln Hooding from December 2012 to -
March 2013 for approximately elght hours a week. She joined the movement because
she thought it would be a good way tq help the- community and converse with peop}e
she would not nbrmetly speak. Since Merch 2013, Ager has focused on l-charity work
end has not been Robin HOoding. - |

Eyre testified that he is not a part of the Robin Hooding_mevement. Nevertheiess, '
Eyre testified that on ‘one occasion he called the Robin Hooders to alert them that
Givetz Was’ driving around the tot'a_ry‘. Eyre testified that he set up KeeheCopB[ock.org_'e
year ago as.a police accountability‘move_ment‘ and does not believe that the .Ctty of
Keene as a munieipal cornoratiqn is iegitimete.

Il. ' Procedural Posture

On May 1, 2013, the Pefitioners brought this action alleging that the
Respondents, aeting ‘indi\'riduall'y and in concert, tortiously interfered with contractua!
relations in.thét the Respondents created a hostile work environment for the PEOS end
forced Givetz to re3|gn See (Pet S ClanfledlAmended Verified Pet. Preliminary
Permanent Inj Rellef 1 ) The C:ty seeks prehmlnary and permanent injunctive relief
“against the SiX Respondents enjommg them from mterferlng W|th the PEOs
employment relatlonshlp W|th the Clty, e|ther through the Cltys pfoposed 30 foot
injunction, or through. any other reasonable ,:nju.nction that the Court d,eems-‘
épptopriate_.” (Pet.’s Supp. Mem. Law 4.) The Respondents ebject and move to dismiss,
contending that the Petitioner’s tortious interference claim fails to state a claim and
violetes the Respondents’ free speech rights under the First Amendment of th_e Federal

Constitution and Part |, Article 22 of the New Hampshire Constitution, as well as the -




right to government accouhtability under Pért I, 'Article 8 of the New‘Hamp'shire
Con‘sti’tution. 'O_n September 23, 2013, the Pétitionér ﬁled an additional complaint
‘agé,in’st the RespOnden{s alleging intentionla‘l‘ inferference with employment cont?actuai
relatiéns and negligence. The‘Cou.rt agrees with 'thé Respondents that thefr free speech
rights under the First Améndment- of the Federal Coh‘stifution will be violated by
permifting the City-to move forward on any of the cla,irhs ir;th'is_ action or the more_recgnt
aétfon or by grantiﬁg the requested preliminary and rp,er_manerilt injunctive relief. Thus;
the Respondents’ motion to dismiss ié GR'ANT.E‘D. |

.  Standard of Review

I.n ruling ona motion to diémiss, the Court must determine “whéther,the_plaintiff’s'

allegations are reasonably susceptible of a construction that would permit récovery.”

Harrington v. Brooks Drugs, 148 N.H. 101, 104 (2002) (quotations and citation omitted).

The Court must analyze the facts cdntai'ned on the face of the writ to determine whether

~ a cause of action ‘has‘ been asserted. Willigms v.'O".B__r_ie'h, 140 N.H.; 595, 597 (1995).  In
_ren'de'ringr sl,lichra determination, the Court must “assume fhe truth of the facts alleged in
t-rhe, : plaintiff’s p!eadings' and constrge' all reasona.b!é inferences in the Iight'- most
favorable to him.” Harrington, 148 N.H. at 104 (quotations omitted). The Court need

- not-accept as true, however, statements in the writ “which are merely conclusions of

law.” Karch v. BayBank FSB, 147 N.H. 525, 529 (2002) (quotati_oh and citation omitted).

IV.  Analysis

A. Tortious Int;;érfergnce with Contractual Relations

3

To establish a claim for tortious interference with contractual relations, otherwise

khown as intentional interference with contractual relations, a plaintiff must show: (1) he




‘had an economic relationship with a third pa‘rty”; (2) “the defendant _knew of this

relatio,nsh_ip"; (3) “the defendant intentionally and improperly interfered - with this

relationsnip”.; and 4) he"‘was damaged by such interf‘erenoe." jll-lu'qhes_v. N.H. Div. of
Aeronautics, 152 N.H. 30, 40-41 (2005) (citation omitted) (emphasis added). The
ReSpondents coniend tnat "there is no ber onde'r any tort theory against‘ tryihg fo
persuade an employee at will to exercise his right to seek alternative employment ?
(Resp'ts’ Post Hearlng Mem 2.) The Court is skeptlcal_ that a claim for tortlous
: interference with contrac_tual relations exists in oi_rcumstances such as those presented
here; Notably, the Court and'perties cannot find any app!ioaole case 'iaw where the fort
has been. applieo to private Acétizens profesting governmental'employees.' Nenertheiess,
'the Court need not reach this issue as the_enforcem_ent_of such a tort is an infringement
on the Respondents’ nght‘to free speech anol eXp'ressiOn under the First Amendment of
the Federal Constltut|on | |

B Flrst Amendment Right to Free Speech

The Respondents contend that the Petltloners tort clalm lnfnnges upon actlwtles
that are -consti_tutionalty.protec_ted;: :

1. Filling expired meters before cars were ticketed to protest against the
City's parking enforcement function as well was a means to protect
motorists from getting tickets.

‘2. Verbal .communication with PEOs on’ various subjects, including
defendants’ political theor:es and their connectlon to parking
‘enforcement. .

3. Videotaping Parkmg Enforcement Officers as they perform their dufies
as a means of assuring government accountability.

4. Placing a Robin Hood card on the windshield of cars which had been
spared from parking tickets in order to Communicate a polltlcal
message and secondarily to raise funds.

10




(Def.s’ Post Hearin_g Mem. 5) “The Free Spéech Clause of the First Amendment-—'

Congress shalt make no law . . . abridging the freedom of speech—can senle as a -

deferise in state tort suits. . . .” Snyder v. Phelps, 131 S.Ct. 1207, 1215 (2011) (citation_
and ‘quotation omitted).

1. Public or Prlvate Speech

Whether the Respondents Speech is protected under the First Amendment

fequlres an anaIySIs of whether it is of a public or private concern.

Speech on matters of public concern is at the heart of the First |
Amendment's protection. The First Amendment reflects a profound
national commitment to the principle that debate on public issues. should
be uninhibited, robust, and wide-open. That is because speech concerning
public affairs is more than self-expression; it is the essence of self-
government. Accordingly, speech on public issues occupies the highest
-rung of the hierarchy of First Amendment values and is ent[tled to spemal
protection. :

Snyder, 131 S.Ct. at 1215 (qUOtatidns, citations, btac’kets and ellipses omitted).
'Sp'e,ech is of pdb_lic eoncern: |
when it.can be fairly considered as relatmg fo any matter of po[ttlcat
social, or other concem to the community, or when it is a subject of
Ieg|t|mate news interest; that is, a subject of general interest and of vaiue

and concern to the public. The'arguabty inappropriate or controversial
character of a statement is |rrelevant to the question whether it deals WIth _

a matter of publzc concern.
Id. at 1216 (quotatlons and C|tat|ons om:tted) On the other hand matters of * purely'
o private S|gmf|cance are glven "Iess rigorous’ F:rst Amendment protectlons. Id.

“Wheth’er . . . Speech addres'ses a matter of public cencern must be determined 7
by the content, form, and conte)_(t.of' a given statement, ‘as revealed by the‘lwhole :

record.” Connick v. Myers, 461 U.S.138, 14748 (1983). “[N]o factor is dispositi\_re, and

itis necessary to evaluate all the circumstances of the speech, including what was said,

11 -




where it was said, and how it was said.” Snyder, 131. S.Ct. '-at‘121-6. Here, ther
-Respondents’ speech and expressive prbtest of the City’s parking regulatioﬁ through
fiiling m‘et_érs, pla_c;ing Cards on windshields, t.eil‘ing the PEOs t_hey should quit, caIEing the
PEOs “thieves” ‘.‘fu'_.ckin‘g thieves,” and “liars,” and- attac‘;kin_grPEO Givetz for his military
service are. clearly métters of public concerh. “While these messages may fall short of
fefined social or political commentary,” the issués involve thé political authority of the
City as a sovereigh‘ and its regulation pf thé citizens', as well as the United States’
military actions abroad. Snyder, 131 S.Ct. at 172':1 7. |

. The Respondents’ ‘a-c,tivit_ies occur 6n -.Ast_reets ah'_d Vsidewalks throughout
_ dowh,tOWn Keene. Such publii; area "uséd for publlic assembly and debafe, [constitute]

the hallmarks of a traditional public forum.” Erisby v. Schultz, 487 U.S. 474, 480 (1988).

“Traditional public forums are fundamental to the continuing vitality of o‘ur' democracy,

for ‘time out of rhind, [they] have been used for purposes of assemb[y, communicating

‘thoughts between citizens, and discussing public quéstions.” Doyle v. Commissioner.

New Hampshire Dept. Resources and Economic Development, 163 N.H. 215, 223

- (2012) '(quciting Bpoé V. Barrv; 485 U.S. 312, 318, (_1988)'. *Such space occupies a
':spegial position in. terms of First Amendmen_tlprot.eéﬁOn.," Snyder, 131 S.Ct. at 1218
'(qitgtion»ah'd duota‘tion 'omit;ed). | .

Moreover, “the practice of persons sharing common views banding together to

achieve a c'o,r‘.nmon‘e.nd is deeply embedded in the American political process.” NAACP

V. Claiborne Hardware Co., 458 U.S. 886, 907 (1982) (quotatioh and citation omitted).
“[TThe activity of peaceful pamphleteering is a form of eommunication protected by the

First Amendment,”‘ﬁ. at 910, and “the videotaping of public officials is an exercise of

12




First Amendment liberties.” Glik v. Cunniffe, 655 F.3d 78, 83 (1st Cir.2011). With these

p,rin-c'iplés, in.rmin‘d, it ié cleér that the Respondénts? activities are protected under tﬁe
Firét Amendment. -- | |
The Petitionér;-_ citing m _'cq_htends' that. the _Respondénts" speech is hpt -
protected because 'itjharaSSes_ ahd ihferrfe'res with the PEOs’ duties and aims to shut
down the PEO. As explaihed above, the espondents’ speech: is given sﬁécfal
protection because it is a-tia public place on a matter of bUb!ic concern. Merely because |
many péople diéagr‘ee‘wifh the Reépondents, as to‘ the role of parking .enforcement'rih
‘Keene doés not éubjept their speech and expreéSiVé conduict to Iéssér prote’ctiohs. See
Snyder; 131 S._Cf. at 1215 (“The arguably inapproprieite or controveréia! éharacter of a

- . statement is-irrelévant fo the QUeStion whether it déél_s with a matter of public éon_cern.”‘)

(qubtaﬁon' omitted); Texas v. Johns:on. 491‘",.U-;S. 397, 414, (1989) (If there is a bedrock
pﬁnciple Lfnderlying the First Amendment, it ié 'tha.t the government may npt pro_h'ibit the
e)ipressio,n -of an idea simply b,e'c'a_u‘se soéie_ty' finds the ideé itself offensive. or
disagrecable’). /- - |
Furthermore, ihe Court finds Glik unsupportive of the Petitioner's pdsition. irn_ _GM, '
.Bosfon police officers arrested the piai'n,tiff under the Ma’ss;achusetts’ wiretap statute and
~ two other state—[aW-oﬁenées ,for. vi__deotaping én érrest in Boston Commans. The issue '
before the First Ciri;uit Coﬁr’t of Ab_péal's, in'ter-alia, was whether t'he'p'laihtiff’s 42 U;S,C.
§1983 claim, alleging a v'io'lation_ of his First Amendment fights’, was barred "'by qualified
immunity. The Court found that the plaintiff’s First Amendment rights had beén clearly
violated as he had a right to _videotape, the -ofﬁcérs ina public place on a niatter of publlic

concern. The Court opined that because videotaping occurred from a peaceful remove

13




and did hot impair the o'ffié:ers’ duties, the plaintiff's Videotapiné could not be _r_estricted.
Glik, 855 F.3d at 84 (“Such peaceful recording of an arrest in a public place that doés
not interfere with the police officers’ .;.)erformance of their duties is not reasonably
Sl.‘lbje(':t'to limitation.”) The Court in ﬂk_ did- not hold that interferénce w'ith‘ public
em’plOyeés’ duties rernoves speech -of public cdncern from its First Anjént__:lme_nt
protections; fnsfead, the hoiding .only'-l_'t'aaf,firmed -its- prior position that videotaping in a
public place on a matter of public concern was clearly protected by the F'irs‘t‘
Amendmént. See id. at 83"(.“[\N_]e have .pre\(iousl-y recognized t_hat the Videotaping of

“public officials is an exercise of First Amendment Iibertiés.”).

2. 'Bg-gsonable Time, Place or Manner Restri_c_:tic_ihs
The ne'xt" issue is to what extent the go'vernmen‘t may regulate this speeéh and -
activity. Thc_a Respohdents’-choiCe of where and wheﬁ to engage in this activity “is not
b_eyond t_hé deernmént’s regulatory reach—if fs subject to reaéonable time, place, or
mariner réstriétionS’." Snyder 131 S.Ct. at 1218. The Court finds that the Petitioner’s
tortious 'in,terferénce r'wi'th 'co:ntractual relations 'énd civil conspiracy claims against the
Resbondents unreasonably prevent the Respondent’s’ from exercising their right to free

speech. As explained above, whether a tortious interference claim exists depends on

whether a jury finds the Respondents’ condﬂt:t “improper.” -Huqhe_s VNH Dilv.r of
Aéroha:utics, 152 N.H. at 40-41. Such é'subjje‘ctive standard Qreéteé an unreasonable
risk that the jury will find liability “on the baéis of the jurors’ tasteé or views, 6r' perhaps
on the basié of their dislike of a particular expression." Snyder, 131 S.Ct. 1218 (quoting

Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 55 (1988)). Accordingly, the

Respondents’ motion to dismiss is GRANTED. See Snyder, 131 S.Ct. at 1219
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(overturning state tort of intentional infliction of emotional distress based on the
defendant’s Fir_s’t"Ame'ndme_nt right to free speech); ﬁ NAACP, 458 U.S. at 934
(reversing malicious -'interf_erence with bueiness verdict based on the d,efendant?s- First
Amendment right to free:‘spee'ch).1 | -

vTh_r'o'ughorrt it_s 'pieedrngs and at the preliminary rnjUnction-hearih\q‘ the Petitioner
conte,nlds that even if tﬁ'e tortious 'interference with contractual relations claim was
dismis‘sed,-it.would seek the Court's equitable powers in li,mitirilg the Responder\t_s’
activitiee through an inj'unction. Specificafly, the Petitioner 'contends that a 30 feot
_floatlng buffer zone around the PEOs is a reasonable time, place, and manner
restriction. leen the d[smlssal of the tortrous rnterference clarm the Court m‘-_'_N__I_E_S_ the
Petitioner’s _requ_est for a preliminary and permanent injunction and DISMISS_ES'rts
second comple.int against the Respondents for intentional interference with employment
contractual relatlons and neglrgence |

By thls decrsrpn the Court does not mean to suggest that. the targetlng of hard-
working PEOs in the manner described above is approprrate or laudable, Each of the-
PEOs is to be eommended for the composure and civility they rreve shown. The Court
notes that rhé' PEOs are not without remedy to th‘e extent that the Responderits violate
_applicablec_riminal Iaws.‘. Nothing in this decision is meant to suggest that conduet thet
~ rises to the Eer/el of an aesault, r:rirnir_-lal -threatening, or ot{rrenNise violates other
prO\risiohs of the eriminal code constitutes protected speech.. Further, the City may,
provided it does not AI’L.Ir'l afoul of consfituﬁona[ protec_ti_ons, enaet an ordinance

addressing some of its concerns.

! As the Court finds under the Federal Constitution, it need not address the Respondents’ remaining
defenses under the New Hampshire Constitution.

15




For the foregoing reasons, the Court GRANTS the Respondents motion to

dismiss. Both of the pending cases are DISMISSED

SO.-ORDERED.
(2 / 3 / 13 O‘/ //\ 2
Date o { Kissingér, Jr.

dmg Justice
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